
Sierra County  
Board of Supervisors’ 
Agenda Transmittal & 
Record of Proceedings  

MEETING DATE: 
February 4, 2020 

TYPE OF AGENDA ITEM: 
Regular    Timed 
Consent 

  

DEPARTMENT:          Public Works and Transportation 
APPROVING PARTY:  Tim H. Beals, Director  
PHONE NUMBER:      530‐289‐3201 

AGENDA ITEM:  Presentation of bids and adoption of resolution for award of Public Works Contract to Judd Buick 
Construction, Inc. for the Mountain House Road Storm Damage Repair, Federal Aid Project Nos. 32LO(484), 
32LO(485), 32LO(486), & 32LO(487). 

SUPPORTIVE DOCUMENTS ATTACHED:    Memo   Resolution   Agreement   Other 
 Bid Tabulation, Resolution and Public Works Contract 

BACKGROUND INFORMATION:  These are 2017 storm damage projects that are funded by the Federal Highway 
Administration Emergency Relief Program. Plans and Specifications were approved and bidding authorized by 
the Board of Supervisors on December 3, 2019.  Bid opening was January 9, 2020 and seven bids were received 
for these for project sites.   

FUNDING SOURCE: FHWA ER FUNDING/COUNTY ROAD 
GENERAL FUND IMPACT:  No General Fund Impact 
OTHER FUND:  Road (031) 
AMOUNT:  $416,260.50 (FHWA 88.5%, County 11.5%)  N/A 

ARE ADDITIONAL PERSONNEL REQUIRED? 
 

Yes, ‐‐  ‐‐ 
No 

IS THIS ITEM ALLOCATED IN THE BUDGET?   Yes   No     
 
IS A BUDGET TRANSFER REQUIRED?   Yes   No               
 

 

SPACE BELOW FOR CLERK’S USE 

BOARD ACTION: 
☐Approved 

☐Approved as amended 

☐Adopted 

☐Adopted as amended 

☐Denied 

☐Other 

☐No Action Taken 

 

☐Set public hearing  
    For: _____________________ 

☐Direction to: ______________ 

☐Referred to:  ______________ 

☐Continued to: _____________ 

☐Authorization given to:   
___________________________ 

 
Resolution 2020‐   ____________ 
Agreement 2020‐  ____________ 
Ordinance    _________________ 
Vote: 
         Ayes: 
         Noes: 
     Abstain: 
      Absent: 

 ☐By Consensus  

COMMENTS: 

 
 
 
 
 

 
                      

  CLERK TO THE BOARD                                                                        DATE 
 



Bidder
Bid Amount
Location 1

Bid Amount
Location 2

Bid Amount
Location 3

Bid Amount
Location 4B

Bid Amount
Total

Judd Buick Construction Inc.  $        105,564.50  $        102,041.00  $        133,405.00  $          75,250.00  $         416,260.50 
ETIC Consultant Engineering Construct  $        105,100.50  $        103,134.00  $        123,359.00  $        118,229.00  $         449,822.50 

Hansen Brothers Enterprises Inc.  $        111,482.00  $        125,906.00  $        156,626.00  $        140,570.00  $         534,584.00 
Folchi Logging & Construction Inc.  $        125,792.50  $        129,729.00  $        168,507.00  $        112,330.00  $         536,358.50 

Steelhead Constructors Inc.  $        126,655.00  $        135,929.50  $        166,714.50  $        165,172.00  $         594,471.00 
K.P. Martin Inc.  $        150,983.00  $        155,619.00  $        170,030.00  $        154,365.00  $         630,997.00 

Meyers Earthwork Inc.  $        153,138.00  $        152,293.00  $        193,722.00  $        198,400.00  $         697,553.00 
Escheman Construction  $        147,247.36  $        147,633.04  $        264,988.96  $        201,787.50  $         761,656.86 

Patterson Taber General Engineering Inc.  $        151,585.87  $        177,312.11  $        204,508.38  $        245,027.80  $         778,434.16 
Cal Neva Construction Services  $        172,265.00  $        182,057.50  $        245,532.50  $        189,260.00  $         789,115.00 

MKD Construction  $        157,580.00  $        185,110.00  $        282,765.00  $        242,545.00  $         868,000.00 
F.W. Carson Company  $        175,401.00  $        185,026.00  $        269,486.00  $        281,256.00  $         911,169.00 

FOR STORM DAMAGE REPAIR AT FOUR LOCATIONS ON
MOUNTAIN HOUSE ROAD IN SIERRA COUNTY, NEAR DOWNIEVILLE, CA

MOUNTAIN HOUSE ROAD LOCATION 1 FEDERAL PROJECT NO.: 32LO(484) 
MOUNTAIN HOUSE ROAD LOCATION 2 FEDERAL PROJECT NO.: 32LO(485) 
MOUNTAIN HOUSE ROAD LOCATION 3 FEDERAL PROJECT NO.: 32LO(486)
MOUNTAIN HOUSE ROAD LOCATION 4BFEDERAL PROJECT NO.: 32LO(487)

BID OPENING  January 9, 2020 at 3:01 PM



 

 

 
BOARD OF SUPERVISORS, COUNTY OF SIERRA, STATE OF CALIFORNIA 

 
 

IN THE MATTER OF AWARD OF CONTRACT TO  
LOWEST QUALIFIED BIDDER FOR  

MOUNTAIN HOUSE ROAD STORM DAMAGE REPAIR, FEDERAL AID  
PROJECT NOS. 32LO(484), 32LO(485), 32LO(486), & 32LO(487) 

 
RESOLUTION NO.  2020-_______ 

 
 WHEREAS, the County of Sierra has heretofore called for sealed bids for the project 
referred to as the Mountain House Road Storm Damage Repair, Federal Aid Project Nos. 
32LO(484), 32LO(485), 32LO(486), & 32LO(487); and 
 
 WHEREAS, in response to the formal call for bids, seven were received; and 
 
 WHEREAS, the contract shall be awarded to the lowest qualified responsible bidder; 
and 
 
 WHEREAS, bid opening was held at 3:01 p.m. on Wednesday, January 9, 2020; and, 
 
 WHEREAS, after analysis of the bid it has been determined that Judd Buick 
Construction, Inc. has submitted the lowest qualified bid. 
 
 NOW THEREFORE, BE IT RESOLVED THAT the award of contract to Judd Buick, 
Inc. is hereby approved.    
 
 BE IT FURTHER RESOLVED THAT the Director of Transportation is hereby 
granted authority to administratively approve construction change orders on the referenced 
contract as necessary, and within the confines of the funding, cumulative total of which is not to 
exceed 10% of the construction contract. 
                                                                                                                                               
 ADOPTED by the Board of Supervisors of the County of Sierra on the 4th day of 
February, 2020 by the following vote: 
 
AYES: 
NOES: 
ABSENT: 
ABSTAIN: 
 
 

COUNTY OF SIERRA 
 
 
 

______________________________ 
JAMES BEARD, CHAIRMAN 
BOARD OF SUPERVISORS 

 
 
ATTEST:       APPROVED AS TO FORM: 
 
 
________________________________  ______________________________ 
HEATHER FOSTER      DAVID PRENTICE 
CLERK OF THE BOARD     COUNTY COUNSEL                         
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COUNTY OF SIERRA 

PUBLIC WORKS CONTRACT 
SHORT FORM 

 
PARTIES 

 
 THIS CONTRACT, made this 4th day of February, 2020, by and between the COUNTY 
OF SIERRA, a political subdivision of the State of California, hereinafter referred to as “County” 
and Judd Buick Construction, Inc., hereinafter referred to as “Contractor”.   
 
 This contract is for the following project: 
 

Mountain House Road Storm Damage Repair, Federal Aid  
Project Nos. 32LO(484), 32LO(485), 32LO(486), & 32LO(487) 

 
 NOW, THEREFORE, in consideration of the mutual covenants and agreements herein 
contained, it is hereby agreed as follows: 
 

TERMS & CONDITIONS 
 
1. SCOPE OF WORK: 
 
 The work to be performed includes but is not limited to provisions of all equipment, 
materials, and labor necessary for work to be performed in accordance with Plans and 
Specifications included in this bid package. 
 
 
2. CONTRACT TIME: 
 
 2.1 COMMENCEMENT AND COMPLETION 
 

 The Work shall be commenced on the date specified in the County's “Notice of 
Award to Contractor” and shall be fully completed no later than eighty (80) working days 
thereafter, or such additional time as may have been provided by Change Order, pursuant 
to the Contract Documents. 

 
 2.2 TIME IS OF THE ESSENCE 
 

 Time is of the essence.  If the work is not completed in the time specified, including 
such extensions of time as may have been granted for unavoidable delays, the Contractor 
will be assessed damages for delay in accordance with the liquidated damages provision 
herein.  A determination of whether delays were avoidable or not shall be made by County. 
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3. CONTRACT PRICE: 
 
 County shall pay Contractor for the full and complete performance of this Contract the sum 
of four hundred sixteen thousand two hundred sixty and 50/100 ($416,260.50). 
 
 The contract price may be adjusted only as provided in the Contract Documents and only 
upon the express written approval of the County Board of Supervisors or the County Director of 
Transportation and in the event of any such adjustment, the Contractor agrees that the maximum 
adjustment to be attributable to his overhead and profit shall not exceed fifteen percent (15%) of 
the actual costs to Contractor for any additional work encompassed by any such adjustment, in 
accordance with the General Conditions. 
 
4. PAYMENTS: 
 
 4.1 PROGRESS PAYMENTS 
 

 Where the work is anticipated to require more than forty-five (45) days to complete, 
Contractor may apply for progress payments on a monthly basis. Monthly progress 
payments shall be made in accordance with the General Conditions of these Contract 
Documents, subject to a ten percent (10%) withhold as specified therein Contractor shall 
submit a signed application for payment covering the work completed to that date and 
accompanied by supporting documentation to County's satisfaction.  Progress payments 
will be in an amount equal to ninety percent (90%) of the work completed. 

 
 4.2 FINAL PAYMENT 
 

 Payment in full for the completed project will not be due until at least thirty (30) 
days after filing of the Notice of Completion with the County Clerk.  Acceptance of final 
payment will be deemed a waiver of all claims except those which were timely made 
pursuant to the claims provisions of this contract.  Final payment shall be made in 
accordance with the General Conditions of these Contract Documents. 

 
4.3 INVOICE CONTENT 

 
 Invoices or applications for payment to the County shall be detailed and shall 
contain full documentation of all work performed and all reimbursable expenses incurred.  
Where the scope of work on the contract is divided into various tasks, invoices shall detail 
the related expenditures accordingly. Labor expenditures need documentation to support 
time, subsistence, travel and field expenses.  No expense will be reimbursed without 
adequate documentation.  This documentation will include, but not be limited to, receipts 
for material purchases, rental equipment and subcontractor work. 
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 4.4 ACCEPTANCE OF FINAL PAYMENT AS RELEASE 
 

 The acceptance by the Contractor of final payment shall be and shall operate as a 
release to the County of any and all claims and all liability to the Contractor for all things 
done or furnished in connection with this work and for every act and/or neglect of the 
County or others relating to or arising from the Work, to the full extent authorized by Public 
Contracts Code Section 7100.  No payment, however, final or otherwise, shall operate to 
release the Contractor of his sureties from any obligations under this Contract or the 
Performance and Payment Bonds required by this Contract, or the guarantees and 
warranties required by the Contract Documents, or the bond securing the same. 

 
5. CONTRACT DOCUMENTS: 
 
 The contract documents comprise the entire agreement between the parties and may be 
amended only by writing signed by both parties or by written change order.  The contract 
documents shall include this contract, plans and specifications, bidding documents, addenda 
thereto, all proposals submitted by Contractor, the general conditions attached hereto and special, 
and/or supplementary conditions issued by the County.  In the case of ambiguity or conflict, the 
documents shall be given the following priority: 
 
  This Agreement 
  Contract Drawings 
  Technical Specifications  
  Duly issued Addenda 
  General and/or Special Conditions  
  Supplementary conditions, if any  
  Duly issued Clarifications and Field Orders 
  Duly issued Work Authorizations  
  Duly issued Change Orders 

Supplemental Drawings issued pursuant to Article 4 of the General Conditions 
Initial Submittals approved pursuant to Article 3 and all other  

  submittals approved pursuant to the General Conditions.  
  Contractor's Bid Proposal Contractor’s Guarantee and Bond 
  Designation of Subcontractors 
  Performance Bond 

Payment Bond 
    

 Such documents, collectively referred to as the “Contract Documents”, are hereby 
incorporated herein by this reference and made a part hereof. 
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6. PERFORMANCE AND LABOR & MATERIAL BONDS: 
 
 Pursuant to the provisions of the California Civil Code Section 9550, for projects in excess 
of twenty five thousand dollars ($25,000), the Contractor shall, prior to the performance of any 
work covered by this Contract, provide to County in such form as may be acceptable to County, a 
“performance bond” guaranteeing the faithful and timely performance of the work to be performed 
under this Contact and guaranteeing the work for a period of one full year from the date of the 
completion of the work (which shall be evidenced by the filing of a notice of completion by 
County) and a separate “labor and material bond” guaranteeing payment to any laborer, 
subcontractor and/or material supplier for the work under this Contract.  The amount of each of 
these bonds shall be in accordance with the General Conditions to the Contract. 
 
7. REPRESENTATIONS BY CONTRACTOR: 
 
 The Contractor hereby represents that before bidding, he carefully examined the Drawings 
and Project Manual, visited the Site of the Work and fully informed himself as to all existing 
conditions at the Site and limitations of information provided by the County regarding the Site. 
 
 The Contractor further represents that he has satisfied himself as to the nature and location 
of the Work, the general and local conditions, conditions of the Site, availability of labor, materials 
on the Site, the kind of equipment needed, the requirements of various trades or crafts needed to 
perform the Work and all other matters which in any way affect the Work or cost.  The Contractor 
agrees that his failure to acquaint himself with all available information concerning conditions 
shall not relieve him from his bid or his responsibility for estimating properly the difficulties or 
cost of the Work, or the requirements for any trade, craft or portion of the Work. 
 
 The Contractor further represents that the Contract Price shall include everything necessary 
for the completion of Work and of fulfillment of this Agreement for Construction within the time 
specified hereby, including, but not limited to, furnishing all materials, equipment, tools, plant and 
other facilities, and all management, superintendence, labor, and services.  The Contract Price 
includes allowance for all Federal, State and local taxes and payment of the prevailing wages 
required by applicable law and/or the General Conditions. 
 
8. AMENDMENT: 
 
 This Contract may only be amended by a written amendment which shall require the formal 
approval of the Board of Supervisors.  No County officer, agent or representative shall have the 
authority to amend this Contract. 
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9. DELAY: 
 
 The Contractor specifically acknowledges and agrees that a time extension is his sole 
remedy for delays caused by the County, and agrees to make no claim for additional damages for 
such delay.  Contractor shall be entitled to a price adjustment with such time extension Change 
Order, but such price adjustment shall be limited to his direct additional costs to perform the 
Contract, subject to the General Conditions, and subject to verification by the County. 
 
 Processing of Submittals, Clarifications and other information by the County within the 
time specified in the Contract Documents shall in no event constitute a County-caused delay. 
 
10. NOTICES: 
 
 Any notice, demand, request, consent, approval or communication that any party desires 
or is required to give any other party shall be in writing and either served personally or sent by 
pre-paid first-class mail.  Any such writing shall be addressed as follows: 
 

COUNTY 
 

Tim H. Beals, Project Director 
Sierra County Department of Public Works 

Post Office Box 98 
Downieville, CA 95936 

 
 

PROJECT ENGINEER 
 

Joachim Siemers, P.E. 
MGE Engineering, Inc. 

7415 Greenhaven Drive, Suite 100 
Sacramento, CA 95831 

 
 

PROJECT CONTRACTOR 
 

J. Judd Buick, President 
Judd Buick Construction, Inc. 

P.O. Box 494564 
Redding, CA  96049 
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11. LIQUIDATED DAMAGES: 
 
 If the Work is not completed by Contractor in the time specified in Section 2 of the 
Agreement for Construction, or within any period of extension authorized pursuant to a duly issued 
Change Order, Contractor acknowledges and admits that the County will suffer damage, and that 
it is impracticable and infeasible to fix the amount of actual damages.  Therefore, it is agreed by 
and between the Contractor and the County that the Contractor shall pay to the County as fixed 
and liquidated damages, and not as a penalty, a sum equal to one-half of one percent of the contract 
price, or the sum of Four Thousand Three Hundred Forty dollars ($4,340.00), whichever is 
greater, for each calendar day of delay until the Work is completed and accepted, and that both 
Contractor and Contractor's surety shall be liable for the total amount thereof, and that the County 
may deduct said sums from any monies due or that may become due to Contractor, prior to 
determining the final amount due to Contractor. 
 
 This liquidated damages provision shall apply to all delays of any nature whatsoever, save 
and except only delays found by the Board of Supervisors to be unavoidable pursuant to the 
General Conditions, or time extensions granted in writing by the Board of Supervisors. 
 
 IN WITNESS WHEREOF, the parties hereto executed this Agreement the day and year 
first above written. 
 
      COUNTY OF SIERRA 
 
 
            By        
       JAMES BEARD 
       Chairman of the Board of Supervisors 
 
 
 
 
ATTEST:     APPROVED AS TO FORM: 
 
            
HEATHER FOSTER    DAVID PRENTICE 
Clerk of the Board    County Counsel 
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      CONTRACTOR 
 
 
 
 
      By        
        Official Title 
 
      License Number      
 
 
 

(CORPORATE SEAL) 
 
 
 

_________________________________ 
 
 
 
 

CORPORATE CERTIFICATE 
 
  I, __________________________, certify that I am the Secretary of the 
Corporation named as CONTRACTOR in the foregoing Contract; that 
________________________, who signed said Contract on behalf of said Corporation is 
authorized to fully bind the corporation to this Agreement; that said contract was duly signed for 
and on behalf of said corporation by authority of its governing body and is within the scope of its 
corporate powers. 
 
 
      __________________________________ 
        (Secretary)    
 
      (CORPORATE SEAL)  
 



 

8

GENERAL CONDITIONS 
 
1. CHANGES IN THE WORK: 
 
 County may order additions, deletions or revisions in the work which shall be authorized by written 
change order.  Circumstances may occur where Contractor may need to apply for a change in the contract.  
Such changes must be applied for in writing in advance by Contractor and approved prior to doing of the 
additional work. Changes in contract price due to change orders shall be established either by (1) unit prices 
(where bidding was done by unit price), (2) based on the actual cost of the work (including but not limited to 
all labor and materials) plus an amount not to exceed 15 percent (15%) for overhead and profit together, or (3) 
by mutual acceptance of a lump sum. 
 
2. BONDS: 
 

A. For projects involving more than $25,000 the contractor shall furnish two bonds each in the 
amount of 100 percent (100%) of the contract price, one as security for the faithful performance of the 
work, and the other as security for the faithful payment and satisfaction of all persons furnishing 
materials and performing labor for the project.  The labor and materials bonds shall remain in effect 
until the recording of a Notice of Completion.  The performance bond shall remain in effect until the 
running of the warranty period.  The bonds shall be issued by a corporation duly licensed to transact 
surety business in California.  The bonds must be executed by a duly licensed surety company and 
accompanied by a certified copy of the authority to act and shall be on the form provided by County. 

 
B. In the event of a default by contractor, County shall notify contractor of the specifics of the 
default and shall extend a reasonable time to contractor to cure same or to pay such damages as County 
may reasonably assess under the terms of the Public Works Contract.  County shall not release the 
bonds or security until contractor has fully performed under the contract.  If contractor fails to promptly 
cure any breach or to pay such damages as may have been reasonably assessed after notification of the 
breach and/or of the assessment of damages, County shall proceed to sell the securities and/or make 
demand on the bonds. 

 
C. County reserves the right to accept or to reject the tender of any bond or security as being 
sufficient to protect the interest of the County. 

 
3. CONTRACTOR LIABILITY AND INSURANCE: 
 
 Contractor shall be liable for all damages and injury which shall be caused to County or any other 
property on or in the vicinity of the work or which shall occur to any person or persons or property whatsoever 
arising out of the performance of this contract.  Contractor shall purchase and maintain such commercial 
general liability and other insurance as is appropriate and/or as may be required in the special conditions, for 
the work being performed and furnished and which will provide complete protection to County.  Said policies 
shall be payable on a “per occurrence” basis unless County specifically consents to a “claims made” basis.  At 
a minimum Contractor shall provide and maintain a policy of commercial general liability insurance in a 
combined single limit of two million dollars ($2,000,000.00) and Worker's Compensation Insurance.   
 
 Where the services to be provided under this contract involve or require the use of any type of vehicle 
by Contractor in order to perform said services, Contractor shall also provide comprehensive business or 
commercial automobile liability coverage including non-owned and hired automobile liability in the amount 
of one million dollars ($1,000,000.00).   
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 County shall be a named insured and a certificate of insurance and endorsements shall be provided by 
Contractor prior to commencement of work.  Contractor shall also purchase and maintain property insurance 
upon the work or equipment and supplies stored at the site, if any, to the full insurable value thereof.  All 
policies of insurance shall contain a provision that the coverage will not be canceled, materially changed, or 
renewal refused until at least thirty (30) days prior written notice has been given to County.  If a loss occurs, 
the above insurance shall be primary. 
 
4. RISK OF LOSS: 
 
 Liability for loss or damage to equipment, materials, work completed or services occurring on or off 
the site shall be the responsibility of Contractor.  Liability for completed work shall not be assumed by County 
until both the work has been completed and County has accepted the work as complete. 
 
5. MATERIALS AND EQUIPMENT: 
 
 All material and equipment shall be of good quality and new unless the contract provides otherwise.  
Whenever materials or equipment are specified or described in the contract documents by using the name of a 
proprietary item or a particular supplier, it is intended to establish the type, function and quality required.  Any 
substitutions must be expressly consented to by County in advance of installation or use. 
 
 Where applicable, Contractor shall deliver all manufacturer's operating and maintenance instructions 
to County prior to receipt of final payment. 
 
6. WARRANTY AND CORRECTION PERIOD: 
 
 If within one year after the date of completion and County’s acceptance of the work or such longer 
period of time as may be prescribed by law or regulations or by the terms of any applicable special guarantee 
required by the contract documents any work is found to be defective, Contractor shall promptly, without cost 
to County and in accordance with County's written instruction, either correct such defective work, or, if it has 
been rejected by County, remove it from the site and replace it with non-defective work.  If Contractor is 
unable to promptly and properly correct any defective work, County may at its option have the work corrected 
by such other means as County deems appropriate and hold Contractor liable for all direct, indirect and 
consequential costs caused by such defective work.  Said warranty shall apply to all work found to be 
"defective" which is attributable to the quality or quantity of the materials used, the quality of the workmanship 
or for lack of proper performance under the contract.  The warranty obligation shall not limit the County’s 
right to otherwise seek damages in the event of any failure by Contractor to properly perform under this 
Agreement. 
 
7. PERMITS AND TAXES: 
 
 Unless otherwise provided in the special contract provisions, Contractor shall obtain and pay for all 
construction permits, licenses or other permits necessary to complete the work and shall be liable for all 
governmental charges, inspection fees, utility connection charges, sales, consumer, use and other taxes.  
 
8. INDEMNIFICATION: 
 
 Contractor shall fully indemnify, hold harmless and defend County and its consultants, agents, officers 
and employees from and against all claims, damages, losses and expenses, direct, indirect or consequential 
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arising out of or resulting from the negligent performance of the work herein or willful misconduct by 
Contractor. 
 
9. SUSPENSION OF WORK: 
 
 County may, at any time and without cause, suspend the work or any portion thereof for a reasonable 
period of time by notice in writing to Contractor. 
 
10. TERMINATION: 
 
 Except as limited by law or regulation, County may terminate this contract upon the occurrence of any 
one or more of the following events. 
 

A.  If Contractor commences a voluntary case under any chapter of the Bankruptcy Code (Title 
11, United States Code), as now or hereafter in effect, or if Contractor takes any equivalent or similar 
action by filing a petition or otherwise under any other federal or state law in effect at such time relating 
to the bankruptcy or insolvency; 

 
B. If a petition is filed against Contractor under any chapter of the Bankruptcy Code as now or 
hereafter in effect at the time of filing, or if a petition is filed seeking any such equivalent or similar 
relief against Contractor under any other federal or state law in effect at the time relating to bankruptcy 
or insolvency; 

 
C. If Contractor makes a general assignment of its obligations and/or compensation under this 
Agreement; 

 
D. If a trustee, receiver, custodian or agent of Contractor is appointed under applicable law or 
under contract, whose appointment or authority to take charge of property of Contractor is for the 
purpose of enforcing a lien against such property or for the purpose of general administration of such 
property for the benefit of Contractor's creditors; 

 
E. If Contractor admits in writing an inability to pay its debts generally as they become due; 

 
F. If Contractor persistently fails to perform the work in accordance with the contract documents 
(including, but not limited to, failure to supply sufficient skilled workers or suitable materials or 
equipment or failure to adhere to the time schedule); 

 
G. If Contractor disregards ordinances, laws or regulations of any public body having jurisdiction; 

 
H. If Contractor disregards the authority of County's supervisory staff, and, in particular, the 
Contract Administrator; 

 
I. If Contractor otherwise violates in any substantial way any provisions of the contract 
documents. 

 
 County may, after giving Contractor seven days' written notice, terminate the services of Contractor, 
exclude Contractor from the site and take possession of the work, incorporate in the work all materials and 
equipment stored at the site or for which County has paid Contractor but which are stored elsewhere, and finish 
the work as County may deem expedient.  In such case Contractor shall not be entitled to receive any further 
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payment until the work is finished.  If the unpaid balance of the contract price exceeds the direct, indirect and 
consequential costs of completing the work (including but not limited to fees and charges of engineers, 
architects, attorneys and other professionals and court costs) such excess will be paid to Contractor.  If such 
costs exceed such unpaid balance, Contractor shall pay the difference to County.  When exercising any rights 
or remedies under this paragraph, County shall not be required to obtain the lowest price for the work 
performed.  Where Contractor's services have been so terminated by County, the termination will not affect 
any rights or remedies of County against Contractor then existing or which may thereafter accrue.  Any 
retention or payment of moneys due Contractor by County will not release Contractor from liability. 
 
 Upon seven days' written notice to Contractor, County may, without cause and without prejudice to 
any other right or remedy, elect to abandon the work and terminate the Contract.  In such case, Contractor shall 
be paid for all work executed and any actual expense sustained. 
 
11. SUPERVISION AND CLAIMS DETERMINATIONS: 
 
 11.1 CONTRACT ADMINISTRATOR 
 

 County may appoint staff or hire professional services for supervision and administration, at its 
election.  Said person is hereinafter referred to as "Contract Administrator".   Upon the appointment of 
any such Contract Administrator the County shall promptly notify Contract of such action.   The 
Contract Administrator is delegated authority to determine the amount, quality, acceptability and 
fitness of the work, materials and equipment to be paid for under this contract, to decide for County all 
questions relative to contract interpretation, to reject or condemn all work or material which does not 
conform to the terms of this contract and to review and make a final determination on all claims 
submitted to County.  In the absence of an appointment of a Contract Administrator, the County 
Director of Public Works shall perform these functions. 

 
 11.2 WRITTEN CLARIFICATION 
 

 If there is an ambiguity in the contract documents, Contractor shall request an interpretation 
from the Contract Administrator.  Contractor Administrator shall issue a written clarification or 
interpretation.  If Contractor believes that a written clarification or interpretation justifies an increase 
in the contract price or an extension of the contract time and the parties are unable to agree on the 
amount or extent thereof, Contractor may make a claim therefore.   

 
 11.3 CHANGE ORDER 
 

 The Contract Administrator may authorize or require variations in the work from the 
requirements of the contract documents so long as it is in writing.  Contractor shall perform the work 
involved promptly.  If Contractor believes that such a change order justifies an increase in the contract 
price or an extension of the contract time and the County and Contractor are unable to agree as to the 
amount or extent thereof, Contractor may make a claim therefore. 

 
 11.4 UNIT PRICING 
 

 If the contract was based on unit pricing, the Contract Administrator will determine the actual 
quantities and classifications of unit price work.  The Contract Administrator's written decisions 
thereon will be final and binding upon Contractor unless Contractor delivers to Contract Administrator 
written notice that Contractor disputes said decision and the reasons therefore as required below. 



 

12

 
 11.5 CLAIM PROCEDURE 
 

 For purposes of this paragraph, "claim" shall be defined as set forth in Public Contracts Code 
Section 20104(b)(2).  Claims shall be presented in writing and include the documents necessary to 
substantiate the claim.  Claims must be filed with the Contract Administrator no later than thirty (30) 
days after the occurrence of the event giving rise thereto or denial of the change order, whichever occurs 
last.  The form of said claims shall be the same as is required by Government Code Sections 910 and 
910.2. 

 
 11.6 CLAIMS UNDER $50,000  
 

 If the claim is under $50,000, County shall respond in writing to Contractor within forty-five 
(45) days of receipt of Contractor's claim or may request, in writing, within thirty (30) days of receipt 
of the claim, any additional documentation supporting the claim or relating to defenses or claims the 
County may have against the Contractor.  If additional information is thereafter required, it shall be 
requested and provided pursuant to Public Contracts Code Section 20104.2, upon mutual agreement of 
the County and the Contractor. The County's written response to the claim, as further documented, shall 
be submitted to the Contractor within fifteen (15) days after receipt of the further documentation or 
within a period of time no greater than that taken by the Contractor in producing the additional 
information, whichever is greater. 

 
 11.7 CLAIMS OVER $50,000 
 

 For claims over $50,000 and less than or equal to $375,000, County shall respond in writing to 
all written claims within sixty (60) days of receipt of the claim, or may request, in writing within thirty 
(30) days of receipt of the claim, any additional documentation supporting the claim or relating to 
defenses or claims the County may have against Contractor.  If additional information is thereafter 
required, it shall be requested and provided pursuant to Public Contracts Code Section 20104.2, upon 
mutual agreement of County and Contractor.  The County's written response to the claim, as further 
documented, shall be submitted to Contractor within thirty (30) days after receipt of the further 
documentation, or within a period of time no greater than that taken by Contractor in producing the 
additional information or requested documentation, whichever is greater. 

 
 11.8 MEET AND CONFER 
 

 If Contractor disputes County's written response, or County fails to respond within the time 
prescribed above, Contractor may so notify County, in writing, either within 15 days of receipt of 
County's response or within fifteen (15) days of County's failure to respond within the time prescribed, 
respectively, and demand an informal conference to meet and confer with such County representatives 
as the Board of Supervisors directs for settlement of the issues in dispute.  Upon such demand, County 
shall schedule a meet and confer conference within thirty (30) days for settlement of the dispute. 

 
 11.9 APPEAL TO BOARD OF SUPERVISORS 
 

 If following the meet and confer conference the claim or any portion remains in dispute, if 
Contractor desires to pursue Contractor’s claim/demand for further compensation, Contractor shall be 
required to file a claim with the Board of Supervisors pursuant to procedures set out in Chapter 1 
(commencing with Section 900) and Chapter 2 (commencing with Section 910) of Part 3 of Division 



 

13

3.6 of Title 1 of the Government Code.  All claims filed with the Board of Supervisors pursuant to the 
Government Code shall be filed within ninety (90) days of the denial of the original claim by the County 
representative.  The running of the period of time within which a claim under the Government Code 
must be filed shall be tolled by any period of time utilized by the meet and confer conference.  Any 
lawsuit which Contractor intends to bring with respect to any claim filed pursuant to the Government 
Code which claim has been denied by County must be commenced not later than six months after the 
recording of the notice of completion or not later than six months after the date final payment is 
deposited in the mail or personally delivered, whichever date comes first. 

 
 11.10 DOCUMENTATION 
 

 For every claim that Contractor makes, it shall provide the following documentation upon 
request of County as a condition precedent to consideration of the claim:  Contractor's bidding 
calculations forms, cost estimates, time sheets, trend reports, job cost analysis records, labor records, 
as-built documents, any other records used by Contractor in arriving at its bid price, and any other 
documents or records kept by Contractor during the course of construction. In the event that claims are 
made, Contractor agrees that County shall have the right to conduct a complete audit of the books and 
records of Contractor relating to this project and any books and records relating to overhead, profit or 
general office expenses charged to this project. 

 
 11.11 CONTRACT ADMINISTRATOR NOT RESPONSIBLE 
 

 Notwithstanding the above, Contract Administrator shall not be responsible for Contractor's 
means, methods, techniques, sequences or procedures of construction or the safety precautions and 
programs incident thereto and will not be responsible for Contractor's failure to perform or furnish the 
work in accordance with the contract documents.  Contract Administrator shall also not be responsible 
for the acts or omissions of Contractor or of any subcontractor, any supplier, or any other person or 
organization performing or furnishing any of the work. 

 
12. PAYMENTS: 
 
 12.1 SCHEDULE OF VALUES 
 

 The schedule of values established for the work will serve as the basis for progress payments 
and will be incorporated into a form of application for payment acceptable to County.  Progress 
payments on account of unit price work will be based on the number of units completed. 

 
 12.2 PROGRESS PAYMENT   
 

 Once each month County shall cause an estimate to be made covering the work completed as 
of the date of the estimate.  No materials shall be paid for until incorporated into the work. The amount 
of retention with respect to progress payments will be five percent (5%). 

 
 12.3 AMOUNTS OF PROGRESS PAYMENTS   
 
 Prior to completion, progress payments will be in an amount equal to: 
 

12.3.1 NINETY FIVE PERCENT (95%) OF COMPLETED WORK.  Ninety percent 
(95%) of the work completed, and 
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12.3.2 NINETY PERCENT (95%) OF STORED MATERIALS.  Where applicable 
pursuant to the above, ninety percent (95%) of materials and equipment not incorporated in the 
work but delivered and suitably stored, less in each case the aggregate of payments previously 
made. 

 
  12.3.3  CONTRACT BALANCE.  Thirty (30) days after recordation of a notice of completion 

by the County, County will pay an amount sufficient to increase total payments to Contractor 
to one hundred percent (100%) of the contract price, less such amounts as County shall 
determine in accordance with this contract.  County reserves the right to retain such funds as it 
shall determine in accordance with the contract documents to complete the work. 

 
  12.3.4   ESCROWED SECURITY ALTERNATION.  The Contractor may elect to receive 

one hundred percent 100% of payments due under this contract from time to time, without 
retention of any portion of the payment by the public agency, by depositing securities of 
equivalent value with County in accordance with the provisions of Section 4590 of the 
California Government Code.  Securities eligible for investment shall include those listed in 
Section 16430 of the California Government Code, or bank or savings and loan certificates of 
deposits.  Such securities, if deposited by the bidder, shall be valued by County whose decision 
on the valuation of the securities shall be final.  The bidder shall be the beneficial owner of any 
securities substituted for money withheld and shall receive any interest thereon.  Said deposited 
funds shall be covered by an escrow agreement in a form approved by the County. 

 
12.4 CONTRACTOR'S WARRANTY OF TITLE  

 
 Contractor warrants and guarantees that title to all work, materials and equipment covered by 
any application for payment, whether incorporated in the project or not, will pass to County no later 
than the time of payment free and clear of all liens. 

 
12.5 PAYMENT OF PROGRESS PAYMENT  

 
 County will submit each progress pay estimate to Contractor.  Upon receipt back from 
Contractor of a signed copy of the pay estimate, County shall process the pay estimate for payment.  
The amount approved by County will become due thirty (30) days after receipt of the signed progress 
pay estimate.  Said payment shall be made by County to Contractor unless County has knowledge of 
claims or liens filed in connection with the work. 

 
12.6 COUNTY'S RECOMMENDATION OF PAYMENT   

 
 By recommending any payment, Contractor cannot conclude that County represents that 
exhaustive or continuous on-site inspections have been made to check the quality or the quantity of the 
work in the contract documents or that there may not be other matters or issues between the parties that 
might entitle Contractor to be paid additionally by County or County to withhold payment to 
Contractor. 

 
12.7 COUNTY MAY REFUSE TO MAKE PAYMENT   

 
 County may refuse to make payment of the full amount or any part if, in County's opinion, it 
would be incorrect to make such payment.  County may also refuse to make any such payment, or, 
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because of subsequently discovered evidence or the results of subsequent inspections or tests, nullify 
any such payment previously recommended, to such extent as may be necessary in County's opinion to 
protect County from loss because: 

 
12.7.1 DEFECTIVE WORK.  The work is defective, or completed work has been damaged 
requiring correction or replacement, 

 
  12.7.2 REDUCTION IN PRICE.  The contract price has been reduced by written amendment 

or change order, 
 
  12.7.3 REQUIRED CORRECTIONS.  Contractor has been required to correct defective 

work or complete work, or 
 
  12.7.4 SUSPENSION OR TERMINATION.  Of County's actual knowledge of the 

occurrence of any of the events enumerated in paragraphs relating to suspension of work and 
termination. 

 
  12.7.5 LIENS OR CLAIMS.  County may refuse to make payment of the full amount because 

claims have been made against County on account of Contractor's performance or furnishing of 
the work or liens have been filed in connection with the work or there are other items entitling 
County to a set-off against the amount recommended, but County must give Contractor 
immediate written notice stating the reasons for such action. 

 
 12.8 COMPLETION AND FINAL INSPECTION   
 

 When Contractor considers the entire work ready for its intended use, Contractor shall notify 
County in writing that the entire work is completed.  Within a reasonable time thereafter, County and 
Contractor shall make an inspection of the work to determine the status of completion.  If County does 
not consider the work complete, County will notify Contractor in writing giving the reasons therefor.  
If County considers the work incomplete, County will prepare and deliver a list of items to be completed 
or corrected before final payment.  Contractor shall immediately take such measures as are necessary 
to complete or correct the listed items. 

 
12.9 ACCEPTANCE AND FINAL APPLICATION FOR PAYMENT   

 
 After Contractor has completed all such measures to remedy deficiencies to the satisfaction of 
County and delivered all maintenance and operating instructions, schedules, guarantees, bonds, 
certificates of inspection, marked-up record documents, property owner's releases and other documents, 
all as required by the contract documents, and after County has indicated that the work is acceptable, 
Contractor may make application for final payment.  The final application for payment shall be 
accompanied by all documentation called for in the contract documents, together with complete and 
legally effective releases or waivers (satisfactory to County) of all liens and stop notices arising out of 
or filed in connection with the work.  In lieu thereof and as approved by County, Contractor may furnish 
receipts or releases in full; an affidavit of Contractor that the releases and receipts include all labor, 
services, material and equipment for which a lien could be filed, and that all payrolls, material and 
equipment bills, and other indebtedness connected with the work for which County or County's 
property might in any way be responsible, have been paid or otherwise satisfied; and consent of the 
surety, if any, to final payment.  If any subcontractor or supplier fails to furnish are lease or receipt in 
full, Contractor may furnish a bond or other collateral satisfactory to County to indemnify County 
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against any lien. 
 

12.10 FINAL PAYMENT   
 

 If, on the basis of County's review of the final application for payment and accompanying 
documentation, all as required by the contract documents, County is satisfied that Contractor's 
obligations under the contract documents have been fulfilled, County will, within ten days after receipt 
of the final application for payment, process the application for payment.  Otherwise, County will return 
the application to Contractor, indicating in writing the reasons for refusing to make final payment, in 
which case Contractor shall make the necessary corrections and resubmit the application.  Thirty (30) 
days after presentation to County of the application and accompanying documentation, in appropriate 
form and substance, or thirty (30) days after recording of a Notice of Completion, whichever date is 
later, the amount will become due and will be paid by County to Contractor. 

 
12.11 CONTRACTOR'S CONTINUING OBLIGATION   

 
 Contractor's obligation to perform and complete the work in accordance with the contract 
documents shall be absolute.  Neither the issuance of a certificate of substantial completion, nor any 
payment by County to Contractor under the contract documents, nor any use or occupancy of the work 
or any part thereof by County, nor any act of acceptance by County nor any failure to do so, nor any 
review and approval of a shop drawing or sample submission, nor the issuance of a notice of 
acceptability, nor any correction of defective work by County will constitute an acceptance of work 
not in accordance with the contract documents or a release of Contractor's obligation to perform the 
work in accordance with the contract documents. 

 
13. ARBITRATION: 
 
 For claims under $375,000, County shall have the option of electing arbitration pursuant to Public 
Contracts Code Sections 10240, et seq. If County does not so elect, the provisions of Public Contracts Code 
Section 20104 shall apply.  For claims which are above $375,000, the arbitration provisions of this contract 
are voluntary.  Neither County nor Contractor shall be required to enter into arbitration for amounts above 
$375,000.  Written consent of both parties to arbitrate such claims shall be a prerequisite to such arbitration.  
If the parties agree to arbitrate claims above $375,000, the provisions of Public Contracts Code Sections 10240, 
et seq. shall be utilized.  
 
14. WORKER'S COMPENSATION CERTIFICATION: 
 
 Contractor hereby certifies that Contractor is aware of the provisions of Section 3700 of the Labor Code 
which requires every employer to be insured against liability for Worker's Compensation or to undertake 
self-insurance in accordance with the provisions of that Code, and will comply with such provisions before 
commencing the performance of the work of this contract. 
 
15. PREVAILING WAGE RATES: 
 
 In accordance with the provisions of Section 1770 and 1773 of the Labor Code, the County of Sierra 
has determined the general prevailing rate of wages applicable to the work to be done. These rates are on file 
in the Department of Transportation.  The Contractor shall post a copy of the wage rates on the job site.  
Pursuant to California Labor Code Section 1775, Contractor shall forfeit twenty-five dollars ($25.00) for each 
calendar day, or portion thereof, for each worker paid less than the prevailing rates for such work or craft, and 
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said amounts shall be distributed pursuant to the requirements of said Section 1775.  Any employee whose 
type of work is not covered by any of the classified wage rates shall be paid not less than the rate of wage listed 
for the classification which most nearly corresponds to the type of work to be performed. 
 In accordance with the provisions of Section 1813 of the California Labor Code, Contractor will be 
subject to the forfeiture of twenty-five dollars ($25) per worker employed in the execution of the contract by 
the Contractor or subcontractor for each day said worker is required or permitted to work in excess of eight 
hours in any one calendar day and/or forty hours in any calendar week, except as provided in Section 1815 of 
the California Labor Code. 
 
16. EMPLOYMENT OF APPRENTICE LABOR: 
 
 Reference is hereby made to Section 1777.5 of the Labor Code of the State of California, which 
regulations shall govern the employment of apprentices on the work.  Compliance with said Section shall be 
the responsibility of the Contractor. 
 
17. COLLECTIVE BARGAINING AGREEMENTS: 
 
 Pursuant to California Labor Code Section 1773.8, Contractor shall pay travel and subsistence 
payments to any workers covered by applicable collective bargaining agreements which provide for such 
payments. 
 
18. PAYROLL RECORDS: 
 
 Contractor shall be responsible for keeping accurate payroll records as required by California Labor 
Code Section 1776.  Contractor is aware that a penalty of twenty-five dollars 
($25.00) per day or portion thereof for each worker may be assessed for noncompliance with said section.  
Contractor shall forward to County a certified copy of each payroll record within ten days after close of each 
payroll period.  An additional 10% retention may be withheld from any payment due for failure to provide 
same. 
 No contractor or subcontractor may be listed on a bid proposal for a public works project (submitted 
on or after March 1, 2015) unless registered with the Department of Industrial Relations pursuant to Labor 
Code section 1725.5 [with limited exceptions from this requirement for bid purposes only under Labor Code 
section 1771.1(a)].  
 No contractor or subcontractor may be awarded a contract for public work on a public works project 
(awarded on or after April 1, 2015) unless registered with the Department of Industrial Relations pursuant to 
Labor Code section 1725.5.  
 This project is subject to compliance monitoring and enforcement by the Department of Industrial 
Relations. 
 
19. EQUAL EMPLOYMENT OPPORTUNITY AND NONDISCRIMINATION: 
 
 During the performance of this contract, the contractor agrees to abide by all provisions of Section 
1735 of the California Labor Code, as amended, regarding nondiscrimination practices. 
 
20. ASSIGNMENT: 
 
 No assignment by a party hereto of any rights under or interests in the contract documents will be 
binding on another party hereto without the written consent of the party sought to be bound; and specifically 
but without limitation, moneys that may become due and moneys that are due may not be assigned without 
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such consent (except to the extent that the effect of this restriction may be limited by law), and unless 
specifically stated to the contrary in any written consent to an assignment no assignment will release or 
discharge the assignor from any duty or responsibility under the contract documents. 
 
21. CONFLICT OF INTEREST RESTRICTIONS: 
 
 No official of the County who is authorized in such capacity and on behalf of the County to negotiate, 
make, accept or approve, or to take part in negotiating, making, accepting, or approving any architectural, 
engineering, inspecting, construction or material supply contract or any subcontract in connection with the 
construction of the project, shall become directly or indirectly interested personally in this contract or in any 
part thereof.  No officer, employee, architect, attorney, engineer, or inspector of or for the County who is 
authorized in such capacity and on behalf of the County who is in any legislative, executive, supervisor, or 
other similar function in connection with the construction of the project, shall become directly or indirectly 
interested personally in this contract or in any part thereof, any material supply contract, subcontract, insurance 
contract, or any other contract pertaining to the project. 
 
22. WAIVER OF RIGHTS: 
 
 No action or lack of action on the part of County at any time to exercise any right or remedy conferred 
upon it under this contract shall be deemed to be a waiver on the part of the County of any of County's other 
rights or remedies.  
 
23. SUCCESSORS IN INTEREST: 
 
 County and Contractor each bind themselves, their partners, successors, assigns and legal 
representatives to the other party hereto, its partners, successors, assigns and legal representatives in respect to 
all covenants, agreements, and obligations contained in the contract documents. 
 
24. SEVERABILITY: 
 
 If any provision to this contract is declared or found to be illegal, unenforceable or void, then both 
parties shall be relieved of all obligations arising under such provisions, and the remainder of this contract 
shall not be affected by such declaration or finding and each provision not so affected shall be enforced to the 
fullest extent permitted by law. 
 
25. BOOKS OF RECORD AND AUDIT PROVISION: 
 
 Contractor shall maintain on a current basis complete books and records relating to this contract.  Such 
records shall include, but not be limited to, documents supporting all bids, all income and all expenditures.  
The books and records shall be original entry books with a general ledger itemizing all debits and credits for 
the work on this contract.  In addition, Contractor shall maintain detailed payroll records including all 
subsistence, travel and field expenses, and cancelled checks, receipts and invoices for all items.  These 
documents and records shall be retained for at least five years from the completion of this contract.  Contractor 
will permit County to audit all books, accounts or records relating to this contract or all books, accounts or 
records of any business entities controlled by Contractor who participated in this contract in any way.  Any 
audit may be conducted on Contractor's premises or, at County's option, Contractor shall provide all books and 
records within a maximum of fifteen (15) days upon receipt of written notice from County.  Contractor shall 
refund any moneys erroneously charged.  If County ascertains that it has been billed erroneously by Contractor 
for an amount equaling 5% or more of the original bid, Contractor shall be liable for the costs of the audit in 
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addition to any other penalty to be imposed. 
 
26. NOTICE: 
 
 Notices shall be given to County at the following location: 
 
 If to “COUNTY”: 
 
  Board of Supervisors 
  County of Sierra 
  Post Office Drawer D 
  Downieville, CA 95936 
 
  With a copy to: 
 
  Director of Public Works 
  P.O. Box 98 
  Downieville, CA 95936 
 
  If to “CONTRACTOR”:         
 
  J. Judd Buick, President 
  Judd Buick Construction, Inc. 
  P.O. Box 494564 
  Redding, CA  96049 
 
27. JURISDICTION AND VENUE: 
 
 This Contract shall be construed in accordance with the laws of the State of California and the parties 
hereto agree that venue shall be in Sierra County, California. 
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I. General 
II. Nondiscrimination 
III. No segregated Facilities 
IV. Davis-Bacon and Related Act Provisions 
V. Contract Work Hours and Safety Standards Act Provisions 
VI. Subletting or Assigning the Contract 
VII. Safety: Accident Prevention 
VIII. False Statements Concerning Highway Projects 
IX. Implementation of Clean Air Act and Federal Water Pollution 

Control Act 
X. Compliance with Government wide Suspension and Debarment 

Requirements 
Certification Regarding Use of Contract Funds for Lobbying 

ATTACHMENTS 

A. Employment and Materials Preference for Appalachian Development 
Highway System or Appalachian Local Access Road Contracts 
(included in Appalachian contracts only) 

 
I. GENERAL 

 
1. Form FHWA-1273 must be physically incorporated in each 

construction contract funded under Title 23 (excluding emergency 
contracts solely intended for debris removal). The contractor (or 
subcontractor) must insert this form in each subcontract and further 
require its inclusion in all lower tier subcontracts (excluding purchase 
orders, rental agreements and other agreements for supplies or 
services). 

 
The applicable requirements of Form FHWA-1273 are incorporated by 
reference for work done under any purchase order, rental agreement or 
agreement for other services. The prime contractor shall be responsible 
for compliance by any subcontractor, lower-tier subcontractor or service 
provider. 

 
Form FHWA-1273 must be included in all Federal-aid design-build 
contracts, in all subcontracts and in lower tier subcontracts (excluding 
subcontracts for design services, purchase orders, rental agreements 
and other agreements for supplies or services). The design-builder shall 
be responsible for compliance by any subcontractor, lower-tier 
subcontractor or service provider. 

 
Contracting agencies may reference Form FHWA-1273 in bid proposal 
or request for proposal documents, however, the Form FHWA-1273 
must be physically incorporated (not referenced) in all contracts, 
subcontracts and lower-tier subcontracts (excluding purchase orders, 
rental agreements and other agreements for supplies or services related 
to a construction contract). 

 
2. Subject to the applicability criteria noted in the following sections, 

these contract provisions shall apply to all work performed on the 
contract by the contractor's own organization and with the assistance 
of workers under the contractor's immediate superintendence and to 
all work performed on the contract by piecework, station work, or by 
subcontract. 

 
3. A breach of any of the stipulations contained in these Required 

Contract Provisions may be sufficient grounds for withholding of 
progress payments, withholding of final payment, termination of the 
contract, suspension / debarment or any other action determined to 
be appropriate by the contracting agency and FHWA. 

 
4. Selection of Labor: During the performance of this contract, the 

contractor shall not use convict labor for any purpose within the limits 
of a construction project on a Federal-aid highway unless it is labor 
performed by convicts who are on parole, supervised release, or 
probation. The term Federal-aid highway does not include roadways 
functionally classified as local roads or rural minor collectors. 

 
II. NONDISCRIMINATION 

 
The provisions of this section related to 23 CFR Part 230 are applicable 
to all Federal-aid construction contracts and to all related construction 
subcontracts of $10,000 or more. The provisions of 23 CFR Part 230 
are not applicable to material supply, engineering, or architectural 
service contracts. 

In addition, the contractor and all subcontractors must comply with the 
following policies: Executive Order 11246, 41 CFR 60, 29 CFR 1625- 
1627, Title 23 USC Section 140, the Rehabilitation Act of 1973, as 
amended (29 USC 794), Title VI of the Civil Rights Act of 1964, as 
amended, and related regulations including 49 CFR Parts 21, 26 and 
27; and 23 CFR Parts 200, 230, and 633. 

 
The contractor and all subcontractors must comply with: the 
requirements of the Equal Opportunity Clause in 41 CFR 60-1.4(b) and, 
for all construction contracts exceeding $10,000, the Standard Federal 
Equal Employment Opportunity Construction Contract Specifications in 
41 CFR 60-4.3. 

 
Note: The U.S. Department of Labor has exclusive authority to 
determine compliance with Executive Order 11246 and the policies of 
the Secretary of Labor including 41 CFR 60, and 29 CFR 1625-1627. 
The contracting agency and the FHWA have the authority and the 
responsibility to ensure compliance with Title 23 USC Section 140, the 
Rehabilitation Act of 1973, as amended (29 USC 794), and Title VI of 
the Civil Rights Act of 1964, as amended, and related regulations 
including 49 CFR Parts 21, 26 and 27; and 23 CFR Parts 200, 230, and 
633. 

 
The following provision is adopted from 23 CFR 230, Appendix A, with 
appropriate revisions to conform to the U.S. Department of Labor (US 
DOL) and FHWA requirements. 

 
1. Equal Employment Opportunity: Equal employment opportunity 
(EEO) requirements not to discriminate and to take affirmative action to 
assure equal opportunity as set forth under laws, executive orders, 
rules, regulations (28 CFR 35, 29 CFR 1630, 29 CFR 1625-1627, 41 
CFR 60 and 49 CFR 27) and orders of the Secretary of Labor as 
modified by the provisions prescribed herein, and imposed pursuant to 
23 U.S.C. 140 shall constitute the EEO and specific affirmative action 
standards for the contractor's project activities under this contract. The 
provisions of the Americans with Disabilities Act of 1990 (42 U.S.C. 
12101 et seq.) set forth under 28 CFR 35 and 29 CFR 1630 are 
incorporated by reference in this contract. In the execution of this 
contract, the contractor agrees to comply with the following minimum 
specific requirement activities of EEO: 

 
a. The contractor will work with the contracting agency and the Federal 

Government to ensure that it has made every good faith effort to 
provide equal opportunity with respect to all of its terms and 
conditions of employment and in their review of activities under the 
contract. 

 
b. The contractor will accept as its operating policy the following 

statement: 
 
"It is the policy of this Company to assure that applicants are employed, 
and that employees are treated during employment, without regard to 
their race, religion, sex, color, national origin, age or disability. Such 
action shall include: employment, upgrading, demotion, or transfer; 
recruitment or recruitment advertising; layoff or termination; rates of pay 
or other forms of compensation; and selection for training, including 
apprenticeship, pre-apprenticeship, and/or on-the-job training." 
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2. EEO Officer: The contractor will designate and make known to the 

contracting officers and EEO Officer who will have the 
responsibility for and must be capable of effectively administering 
and promoting and active EEO program and who must be assigned 
adequate authority and responsibility to do so. 

 

3. Dissemination of Policy: All members of the contractor's staff who 
are authorized to hire, supervise, promote, and discharge 
employees, or who recommend such action, or who are 
substantially involved in such action, will be made fully cognizant of, 
and will implement, the contractor's EEO policy and contractual 
responsibilities to provide EEO in each grade and classification of 
employment. To ensure that the above agreement will be met, the 
following actions will be taken as a minimum: 

 
a. Periodic meetings of supervisory and personnel office 

employees will be conducted before the start of work and then 
not less often than once every six months, at which time the 
contractor's EEO policy and its implementation will be reviewed 
and explained. The meetings will be conducted by the EEO 
Officer. 

b. All new supervisory or personnel office employees will be given 
a thorough indoctrination by the EEO Officer, covering all major 
aspects of the contractor's EEO obligations within thirty days 
following their reporting for duty with the contractor. 

c. All personnel who are engaged in direct recruitment for the 
project will be instructed by the EEO Officer in the contractor's 
procedures for locating and hiring minorities and women. 

 
d. Notices and posters setting forth the contractor's EEO policy will 

be placed in areas readily accessible to employees, applicants 
for employment and potential employees. 

e. The contractor's EEO policy and the procedures to implement 
such policy will be brought to the attention of employees by 
means of meetings, employee handbooks, or other appropriate 
means. 

 
4. Recruitment: When advertising for employees, the contractor 
will include in all advertisements for employees the notation: "An 
Equal Opportunity Employer." All such advertisements will be 
placed in publications having a large circulation among minorities 
and women in the area from which the project work force would 
normally be derived. 

 
a. The contractor will, unless precluded by a valid bargaining 

agreement, conduct systematic and direct recruitment through 
public and private employee referral sources likely to yield 
qualified minorities and women. To meet this requirement, the 
contractor will identify sources of potential minority group 
employees, and establish with such identified sources 
procedures whereby minority and women applicants may be 
referred to the contractor for employment consideration. 

 
b. In the event the contractor has a valid bargaining agreement 

providing for exclusive hiring hall referrals, the contractor is 
expected to observe the provisions of that agreement to the 
extent that the system meets the contractor's compliance with 
EEO contract provisions. Where implementation of such an 
agreement has the effect of discriminating against minorities or 
women, or obligates the contractor to do the same, such 
implementation violates Federal nondiscrimination provisions. 

 
 

c. The contractor will encourage its present employees to refer 
minorities and women as applicants for employment. 
Information and procedures with regard to referring such 
applicants will be discussed with employees. 

 
5. Personnel Actions: Wages, working conditions, and employee 
benefits shall be established and administered, and personnel 
actions of every type, including hiring, upgrading, promotion, 
transfer, demotion, layoff, and termination, shall be taken without 
regard to race, color, religion, sex, national origin, age or disability. 
The following procedures shall be followed: 

 
a. The contractor will conduct periodic inspections of project sites to 

insure that working conditions and employee facilities do not 
indicate discriminatory treatment of project site personnel. 

 
b. The contractor will periodically evaluate the spread of wages paid 

within each classification to determine any evidence of 
discriminatory wage practices. 

 
c. The contractor will periodically review selected personnel actions 

in depth to determine whether there is evidence of discrimination. 
Where evidence is found, the contractor will promptly take 
corrective action. If the review indicates that the discrimination 
may extend beyond the actions reviewed, such corrective action 
shall include all affected persons. 

 
d. The contractor will promptly investigate all complaints of alleged 

discrimination made to the contractor in connection with its 
obligations under this contract, will attempt to resolve such 
complaints, and will take appropriate corrective action within a 
reasonable time. If the investigation indicates that the 
discrimination may affect persons other than the complainant, such 
corrective action shall include such other persons. Upon 
completion of each investigation, the contractor will inform every 
complainant of all of their avenues of appeal. 

 
6. Training and Promotion: 

 
a. The contractor will assist in locating, qualifying, and increasing 

the skills of minorities and women who are applicants for 
employment or current employees. Such efforts should be aimed 
at developing full journey level status employees in the type of 
trade or job classification involved. 

 
b. Consistent with the contractor's work force requirements and as 

permissible under Federal and State regulations, the contractor 
shall make full use of training programs, i.e., apprenticeship, and 
on-the-job training programs for the geographical area of contract 
performance. In the event a special provision for training is 
provided under this contract, this subparagraph will be 
superseded as indicated in the special provision. The contracting 
agency may reserve training positions for persons who receive 
welfare assistance in accordance with 23 U.S.C. 140(a). 

 
c. The contractor will advise employees and applicants for 

employment of available training programs and entrance 
requirements for each. 

 
d. The contractor will periodically review the training and promotion 

potential of employees who are minorities and women and will 
encourage eligible employees to apply for such training and 
promotion. 
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7. Unions: If the contractor relies in whole or in part upon unions as a 
source of employees, the contractor will use good faith efforts to 
obtain the cooperation of such unions to increase opportunities for 
minorities and women. Actions by the contractor, either directly or 
through a contractor's association acting as agent, will include the 
procedures set forth below: 

 
a. The contractor will use good faith efforts to develop, in 

cooperation with the unions, joint training programs aimed 
toward qualifying more minorities and women for membership 
in the unions and increasing the skills of minorities and women 
so that they may qualify for higher paying employment. 

 
b. The contractor will use good faith efforts to incorporate an EEO 

clause into each union agreement to the end that such union 
will be contractually bound to refer applicants without regard to 
their race, color, religion, sex, national origin, age or disability. 

 
c. The contractor is to obtain information as to the referral 

practices and policies of the labor union except that to the 
extent such information is within the exclusive possession of 
the labor union and such labor union refuses to furnish such 
information to the contractor, the contractor shall so certify to 
the contracting agency and shall set forth what efforts have 
been made to obtain such information. 

 
d. In the event the union is unable to provide the contractor with a 

reasonable flow of referrals within the time limit set forth in the 
collective bargaining agreement, the contractor will, through 
independent recruitment efforts, fill the employment vacancies 
without regard to race, color, religion, sex, national origin, age 
or disability; making full efforts to obtain qualified and/or 
qualifiable minorities and women. The failure of a union to 
provide sufficient referrals (even though it is obligated to 
provide exclusive referrals under the terms of a collective 
bargaining agreement) does not relieve the contractor from the 
requirements of this paragraph. In the event the union referral 
practice prevents the contractor from meeting the obligations 
pursuant to Executive Order 11246, as amended, and these 
special provisions, such contractor shall immediately notify the 
contracting agency. 

 
8. Reasonable Accommodation for Applicants / Employees 

with Disabilities: The contractor must be familiar with the 
requirements for and comply with the Americans with Disabilities 
Act and all rules and regulations established there under. 
Employers must provide reasonable accommodation in all 
employment activities unless to do so would cause an undue 
hardship. 

 
9. Selection of Subcontractors, Procurement of Materials and 

Leasing of Equipment: The contractor shall not discriminate on 
the grounds of race, color, religion, sex, national origin, age or 
disability in the selection and retention of subcontractors, including 
procurement of materials and leases of equipment. The contractor 
shall take all necessary and reasonable steps to ensure 
nondiscrimination in the administration of this contract. 

 
a. The contractor shall notify all potential subcontractors and 

suppliers and lessors of their EEO obligations under this contract. 
 

b. The contractor will use good faith efforts to ensure subcontractor 
compliance with their EEO obligations. 
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10. Assurance Required by 49 CFR 26.13(b): 

 
a. The requirements of 49 CFR Part 26 and the State DOT’s U.S. 

DOT-approved DBE program are incorporated by reference. 
 

b. The contractor or subcontractor shall not discriminate on the 
basis of race, color, national origin, or sex in the performance of 
this contract. The contractor shall carry out applicable 
requirements of 49 CFR Part 26 in the award and administration 
of DOT-assisted contracts. Failure by the contractor to carry out 
these requirements is a material breach of this contract, which 
may result in the termination of this contract or such other remedy 
as the contracting agency deems appropriate. 

 
11. Records and Reports: The contractor shall keep such records 
as necessary to document compliance with the EEO requirements. 
Such records shall be retained for a period of three years following 
the date of the final payment to the contractor for all contract work 
and shall be available at reasonable times and places for inspection 
by authorized representatives of the contracting agency and the 
FHWA. 

 
a. The records kept by the contractor shall document the following: 

 
(1) The number and work hours of minority and non-minority group 

members and women employed in each work classification on 
the project; 

 
(2) The progress and efforts being made in cooperation with 

unions, when applicable, to increase employment opportunities 
for minorities and women; and 

 
(3) The progress and efforts being made in locating, hiring, training, 

qualifying, and upgrading minorities and women. 
 

b. The contractors and subcontractors will submit an annual report 
to the contracting agency each July for the duration of the 
project, indicating the number of minority, women, and non- 
minority group employees currently engaged in each work 
classification required by the contract work. This information is 
to be reported on Form FHWA-1391. The staffing data should 
represent the project work force on board in all or any part of the 
last payroll period preceding the end of July. If on-the-job 
training is being required by special provision, the contractor will 
be required to collect and report training data. The employment 
data should reflect the work force on board during all or any part 
of the last payroll period preceding the end of July. 

 
III. NONSEGREGATED FACILITIES 

 
This provision is applicable to all Federal-aid construction contracts 
and to all related construction subcontracts of $10,000 or more. 

 
The contractor must ensure that facilities provided for employees 
are provided in such a manner that segregation on the basis of 
race, color, religion, sex, or national origin cannot result. The 
contractor may neither require such segregated use by written or 
oral policies nor tolerate such use by employee custom. The 
contractor's obligation extends further to ensure that its employees 
are not assigned to perform their services at any location, under the 
contractor's control, where the facilities are segregated. The term 
"facilities" includes waiting rooms, work areas, restaurants and 
other eating areas, time clocks, restrooms, washrooms, locker 
rooms, and other storage or dressing areas, parking lots, drinking 
fountains, recreation or entertainment areas, transportation, and 
housing provided for employees. The contractor shall provide 
separate or single-user restrooms and necessary dressing or 
sleeping areas to assure privacy between sexes. 
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IV. DAVIS-BACON AND RELATED ACT PROVISIONS 

 
This section is applicable to all Federal-aid construction projects 
exceeding $2,000 and to all related subcontracts and lower-tier 
subcontracts (regardless of subcontract size). The requirements 
apply to all projects located within the right-of-way of a roadway that 
is functionally classified as Federal-aid highway. This excludes 
roadways functionally classified as local roads or rural minor 
collectors, which are exempt. Contracting agencies may elect to 
apply these requirements to other projects. 

 
The following provisions are from the U.S. Department of Labor 
regulations in 29 CFR 5.5 “Contract provisions and related matters” 
with minor revisions to conform to the FHWA-1273 format and 
FHWA program requirements. 

 
1. Minimum wages 

 
a. All laborers and mechanics employed or working upon the site 

of the work, will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any 
account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of wages and bona fide fringe 
benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto 
and made a part hereof, regardless of any contractual relationship 
which may be alleged to exist between the contractor and such 
laborers and mechanics. 

 
Contributions made or costs reasonably anticipated for bona fide 
fringe benefits under section 1(b)(2) of the Davis-Bacon Act on 
behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of paragraph 1.d. 
of this section; also, regular contributions made or costs incurred for 
more than a weekly period (but not less often than quarterly) under 
plans, funds, or programs which cover the particular weekly period, 
are deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics shall be paid the 
appropriate wage rate and fringe benefits on the wage 
determination for the classification of work actually performed, 
without regard to skill, except as provided in 29 CFR 5.5(a)(4). 
Laborers or mechanics performing work in more than one 
classification may be compensated at the rate specified for each 
classification for the time actually worked therein: Provided, That 
the employer's payroll records accurately set forth the time spent in 
each classification in which work is performed. The wage 
determination (including any additional classification and wage 
rates conformed under paragraph 1.b. of this section) and the 
Davis-Bacon poster (WH–1321) shall be posted at all times by the 
contractor and its subcontractors at the site of the work in a 
prominent and accessible place where it can be easily seen by the 
workers. 

 
b. (1) The contracting officer shall require that any class of 

laborers or mechanics, including helpers, which is not listed in the 
wage determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination. The 
contracting officer shall approve an additional classification and 
wage rate and fringe benefits therefore only when the following 
criteria have been met: 
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(i) The work to be performed by the classification requested is not 

performed by a classification in the wage determination; and 

 
(ii) The classification is utilized in the area by the construction 

industry; and 

 
(iii) The proposed wage rate, including any bona fide fringe benefits, 

bears a reasonable relationship to the wage rates contained in 
the wage determination. 

 
(2) If the contractor and the laborers and mechanics to be 

employed in the classification (if known), or their 
representatives, and the contracting officer agree on the 
classification and wage rate (including the amount designated 
for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator 
of the Wage and Hour Division, Employment Standards 
Administration, U.S. Department of Labor, Washington, DC 
20210. The Administrator, or an authorized representative, will 
approve, modify, or disapprove every additional classification 
action within 30 days of receipt and so advise the contracting 
officer or will notify the contracting officer within the 30-day 
period that additional time is necessary. 

 
(3) In the event the contractor, the laborers or mechanics to be 

employed in the classification or their representatives, and the 
contracting officer do not agree on the proposed classification 
and wage rate (including the amount designated for fringe 
benefits, where appropriate), the contracting officer shall refer 
the questions, including the views of all interested parties and 
the recommendation of the contracting officer, to the Wage and 
Hour Administrator for determination. The Wage and Hour 
Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt and so advise the 
contracting officer or will notify the contracting officer within the 
30-day period that additional time is necessary. 

 
(4) The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraphs 1.b.(2) or 1.b.(3) of this 
section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work 
is performed in the classification. 

 
c. Whenever the minimum wage rate prescribed in the contract for 

a class of laborers or mechanics includes a fringe benefit which 
is not expressed as an hourly rate, the contractor shall either 

pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent 

thereof. 

 
d. If the contractor does not make payments to a trustee or other 
third person, the contractor may consider as part of the wages of 

any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or 

program, Provided, That the Secretary of Labor has found, upon the 
written request of the contractor, that the applicable standards of 

the Davis-Bacon Act have been met. The Secretary of Labor may 
require the contractor to set aside in a separate account assets for 

the meeting of obligations under the plan or program. 
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2. Withholding 

 
The contracting agency shall upon its own action or upon written 
request of an authorized representative of the Department of Labor, 
withhold or cause to be withheld from the contractor under this 
contract, or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis- 
Bacon prevailing wage requirements, which is held by the same 
prime contractor, so much of the accrued payments or advances as 
may be considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the 
contractor or any subcontractor the full amount of wages required 
by the contract. In the event of failure to pay any laborer or 
mechanic, including any apprentice, trainee, or helper, employed or 
working on the site of the work, all or part of the wages required by 
the contract, the contracting agency may, after written notice to the 
contractor, take such action as may be necessary to cause the 
suspension of any further payment, advance, or guarantee of funds 
until such violations have ceased. 

 
3. Payrolls and basic records 

 
a. Payrolls and basic records relating thereto shall be maintained 

by the contractor during the course of the work and preserved for a 
period of three years thereafter for all laborers and mechanics 
working at the site of the work. Such records shall contain the 

name, address, and social security number of each such worker, 
his or her correct classification, hourly rates of wages paid 

(including rates of contributions or costs anticipated for bona fide 
fringe benefits or cash equivalents thereof of the types described in 

section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly 
number of hours worked, deductions made and actual wages paid. 

Whenever the Secretary of Labor has found under 29 CFR 
5.5(a)(1)(iv) that the wages of any laborer or mechanic include the 

amount of any costs reasonably anticipated in providing benefits 
under a plan or program described in section 1(b)(2)(B) of the 

Davis-Bacon Act, the contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that 

the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or 

mechanics affected, and records which show the costs anticipated 
or the actual cost incurred in providing such benefits. Contractors 

employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship 

programs and certification of trainee programs, the registration of 
the apprentices and trainees, and the ratios and wage rates 

prescribed in the applicable programs. 

 
b. (1) The contractor shall submit weekly for each week in which any 

contract work is performed a copy of all payrolls to the contracting 
agency. The payrolls submitted shall set out accurately and 

completely all of the information required to be maintained under 29 
CFR 5.5(a)(3)(i), except that full social security numbers and home 
addresses shall not be included on weekly transmittals. Instead the 

payrolls shall only need to include an individually identifying number 
for each employee ( e.g. , the last four digits of the employee's 

social security number). The required weekly payroll information 
may be submitted in any form desired. Optional Form WH–347 is 
available for this purpose from the Wage and Hour Division Web 

site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its 
successor site. The prime contractor is responsible for the 

submission of copies of payrolls by all subcontractors. Contractors 
and 

subcontractors shall maintain the full social security number and 
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current address of each covered worker, and shall provide them 
upon request to the contracting agency for transmission to the 
State DOT, the FHWA or the Wage and Hour Division of the 
Department of Labor for purposes of an investigation or audit of 
compliance with prevailing wage requirements. It is not a violation 
of this section for a prime contractor to require a subcontractor to 
provide addresses and social security numbers to the prime 
contractor for its own records, without weekly submission to the 
contracting agency. 

 
(2) Each payroll submitted shall be accompanied by a “Statement 

of Compliance,” signed by the contractor or subcontractor or his 
or her agent who pays or supervises the payment of the 
persons employed under the contract and shall certify the 
following: 

 
(i) That the payroll for the payroll period contains the information 

required to be provided under §5.5 (a)(3)(ii) of Regulations, 29 
CFR part 5, the appropriate information is being maintained 
under §5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such 
information is correct and complete; 

 
(ii) That each laborer or mechanic (including each helper, 

apprentice, and trainee) employed on the contract during the 
payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no 
deductions have been made either directly or indirectly from the 
full wages earned, other than permissible deductions as set 
forth in Regulations, 29 CFR part 3; 

 
(iii) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents 
for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 

 
(3) The weekly submission of a properly executed certification set 

forth on the reverse side of Optional Form WH–347 shall 
satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph 3.b.(2) of this section. 

 
(4) The falsification of any of the above certifications may subject 

the contractor or subcontractor to civil or criminal prosecution 
under section 1001 of title 18 and section 231 of title 31 of the 
United States Code. 

 
c. The contractor or subcontractor shall make the records 

required under paragraph 3.a. of this section available for 
inspection, copying, or transcription by authorized 
representatives of the contracting agency, the State DOT, the 
FHWA, or the Department of Labor, and shall permit such 
representatives to interview employees during working hours 
on the job. If the contractor or subcontractor fails to submit the 
required records or to make them available, the FHWA may, 
after written notice to the contractor, the contracting agency or 
the State DOT, take such action as may be necessary to 
cause the suspension of any further payment, advance, or 
guarantee of funds. Furthermore, failure to submit the required 
records upon request or to make such records available may 
be grounds for debarment action pursuant to 29 CFR 5.12. 
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4. Apprentices and trainees 

 
a. Apprentices (programs of the USDOL).

 
Apprentices will be permitted to work at less than the predetermined 
rate for the work they performed when they are employed pursuant 
to and individually registered in a bona fide apprenticeship program 
registered with the U.S. Department of Labor, Employment and 
Training Administration, Office of Apprenticeship Training, Employer 
and Labor Services, or with a State Apprenticeship Agency 
recognized by the Office, or if a person is employed in his or her 
first 90 days of probationary employment as an apprentice in such 
an apprenticeship program, who is not individually registered in the 
program, but who has been certified by the Office of Apprenticeship 
Training, Employer and Labor Services or a State Apprenticeship 
Agency (where appropriate) to be eligible for probationary 
employment as an apprentice. 

 
The allowable ratio of apprentices to journeymen on the job site in 

any craft classification shall not be greater than the ratio permitted 
to the contractor as to the entire work force under the registered 
program. Any worker listed on a payroll at an apprentice wage rate, 
who is not registered or otherwise employed as stated above, shall 
be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In 
addition, any apprentice performing work on the job site in excess 
of the ratio permitted under the registered program shall be paid not 
less than the applicable wage rate on the wage determination for 
the work actually performed. Where a contractor is performing 
construction on a project in a locality other than that in which its 
program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the 
contractor's or subcontractor's registered program shall be 
observed. 

 
Every apprentice must be paid at not less than the rate specified in 

the registered program for the apprentice's level of progress, 
expressed as a percentage of the journeymen hourly rate specified 
in the applicable wage determination. Apprentices shall be paid 
fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not 
specify fringe benefits, apprentices must be paid the full amount of 
fringe benefits listed on the wage determination for the applicable 
classification. If the Administrator determines that a different 
practice prevails for the applicable apprentice classification, fringes 
shall be paid in accordance with that determination. 

 
In the event the Office of Apprenticeship Training, Employer and 
Labor Services, or a State Apprenticeship Agency recognized by 
the Office, withdraws approval of an apprenticeship program, the 
contractor will no longer be permitted to utilize apprentices at less 
than the applicable predetermined rate for the work performed until 
an acceptable program is approved. 

 
b. Trainees (programs of the USDOL).

 
Except as provided in 29 CFR 5.16, trainees will not be permitted to 
work at less than the predetermined rate for the work performed 
unless they are employed pursuant to and individually registered in 
a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and 
Training Administration. 
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The ratio of trainees to journeymen on the job site shall not be 
greater than permitted under the plan approved by the Employment 
and Training Administration. 

 
Every trainee must be paid at not less than the rate specified in the 
approved program for the trainee's level of progress, expressed as 
a percentage of the journeyman hourly rate specified in the 
applicable wage determination. Trainees shall be paid fringe 
benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall 
be paid the full amount of fringe benefits listed on the wage 
determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program 
associated with the corresponding journeyman wage rate on the 
wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate 
who is not registered and participating in a training plan approved 
by the Employment and Training Administration shall be paid not 
less than the applicable wage rate on the wage determination for 
the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted 
under the registered program shall be paid not less than the 
applicable wage rate on the wage determination for the work 
actually performed. 

 
In the event the Employment and Training Administration withdraws 
approval of a training program, the contractor will no longer be 
permitted to utilize trainees at less than the applicable 
predetermined rate for the work performed until an acceptable 
program is approved. 

 
c. Equal employment opportunity. The utilization of apprentices, 

trainees and journeymen under this part shall be in conformity 
with the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 

 
d. Apprentices and Trainees (programs of the U.S. DOT). 

 
Apprentices and trainees working under apprenticeship and skill 
training programs which have been certified by the Secretary of 
Transportation as promoting EEO in connection with Federal-aid 
highway construction programs are not subject to the requirements 
of paragraph 4 of this Section IV. The straight time hourly wage 
rates for apprentices and trainees under such programs will be 
established by the particular programs. The ratio of apprentices and 
trainees to journeymen shall not be greater than permitted by the 
terms of the particular program. 

 
5. Compliance with Copeland Act requirements. The contractor 

shall comply with the requirements of 29 CFR part 3, which are 
incorporated by reference in this contract. 

 
6. Subcontracts.  The contractor or subcontractor shall insert Form 

FHWA-1273 in any subcontracts and also require the 
subcontractors to include Form FHWA-1273 in any lower tier 
subcontracts. The prime contractor shall be responsible for the 
compliance by any subcontractor or lower tier subcontractor with all 
the contract clauses in 29 CFR 5.5. 

 
7. Contract termination: debarment. A breach of the contract 

clauses in 29 CFR 5.5 may be grounds for termination of the 
contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 
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8. Compliance with Davis-Bacon and Related Act requirements. 

All rulings and interpretations of the Davis-Bacon and Related Acts 
contained in 29 CFR parts 1, 3, and 5 are herein incorporated by 
reference in this contract. 

 
9. Disputes concerning labor standards. Disputes arising out of the 

labor standards provisions of this contract shall not be subject to the 
general disputes clause of this contract. Such disputes shall be 
resolved in accordance with the procedures of the Department of 
Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor (or 
any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 

 
10. Certification of eligibility. 

 
a. By entering into this contract, the contractor certifies that neither it 

(nor he or she) nor any person or firm who has an interest in the 
contractor's firm is a person or firm ineligible to be awarded 
Government contracts by virtue of section 3(a) of the Davis- 
Bacon Act or 29 CFR 5.12(a)(1). 

 
b. No part of this contract shall be subcontracted to any person or 

firm ineligible for award of a Government contract by virtue of 
section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

 
c. The penalty for making false statements is prescribed in the U.S. 

Criminal Code, 18 U.S.C. 1001. 

 
V. CONTRACT WORK HOURS AND SAFETY STANDARDS 
ACT 

 
The following clauses apply to any Federal-aid construction contract 
in an amount in excess of $100,000 and subject to the overtime 
provisions of the Contract Work Hours and Safety Standards Act. 
These clauses shall be inserted in addition to the clauses required 
by 29 CFR 5.5(a) or 29 CFR 4.6. As used in this paragraph, the 
terms laborers and mechanics include watchmen and guards. 

 
1. Overtime requirements. No contractor or subcontractor 

contracting for any part of the contract work which may require or 
involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he 
or she is employed on such work to work in excess of forty hours in 
such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the 
basic rate of pay for all hours worked in excess of forty hours in 
such workweek. 

 
2. Violation; liability for unpaid wages; liquidated damages. In the 

event of any violation of the clause set forth in paragraph (1.) of this 
section, the contractor and any subcontractor responsible therefor 
shall be liable for the unpaid wages. In addition, such contractor and 
subcontractor shall be liable to the United States (in the case of 
work done under contract for the District of Columbia or a territory, 
to such District or to such territory), for liquidated damages. Such 
liquidated damages shall be computed with respect to each 
individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph(1.) of this 
section, in the sum of $10 for each calendar day on which such 
individual was required or permitted to work in excess of the 
standard workweek of forty hours without payment of the overtime 
wages required by the clause set forth in paragraph (1.) of this 
section. 

3. Withholding for unpaid wages and liquidated damages. The 
FHWA or the contacting agency shall upon its own action or upon 
written request of an authorized representative of the Department of 
Labor withhold or cause to be withheld, from any moneys payable 
on account of work performed by the contractor or subcontractor 
under any such contract or any other Federal contract with the 
same prime contractor, or any other federally-assisted contract 
subject to the Contract Work Hours and Safety Standards Act, 
which is held by the same prime contractor, such sums as may be 
determined to be necessary to satisfy any liabilities of such 
contractor or subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph (2.) of this 
section. 

 
4. Subcontracts. The contractor or subcontractor shall insert in any 

subcontracts the clauses set forth in paragraph (1.) through (4.) of 
this section and also a clause requiring the subcontractors to 
include these clauses in any lower tier subcontracts. The prime 
contractor shall be responsible for compliance by any subcontractor 
or lower tier subcontractor with the clauses set forth in paragraphs 
(1.) through (4.) of this section. 

 
 

VI. SUBLETTING OR ASSIGNING THE CONTRACT 
 

This provision is applicable to all Federal-aid construction contracts 
on the National Highway System. 

 
1. The contractor shall perform with its own organization contract 

work amounting to not less than 30 percent (or a greater 
percentage if specified elsewhere in the contract) of the total 
original contract price, excluding any specialty items designated 
by the contracting agency.  Specialty items may be performed 
by subcontract and the amount of any such specialty items 
performed may be deducted from the total original contract price 
before computing the amount of work required to be performed 
by the contractor's own organization (23 CFR 635.116). 

 
a. The term “perform work with its own organization” refers to 

workers employed or leased by the prime contractor, and 
equipment owned or rented by the prime contractor, with or 
without operators. Such term does not include employees or 
equipment of a subcontractor or lower tier subcontractor, 
agents of the prime contractor, or any other assignees. The 
term may include payments for the costs of hiring leased 
employees from an employee leasing firm meeting all relevant 
Federal and State regulatory requirements. Leased 
employees may only be included in this term if the prime 
contractor meets all of the following conditions: 

 
(1) the prime contractor maintains control over the supervision of 

the day-to-day activities of the leased employees; 
(2) the prime contractor remains responsible for the quality of the 

work of the leased employees; 
(3) the prime contractor retains all power to accept or exclude 

individual employees from work on the project; and 
(4) the prime contractor remains ultimately responsible for the 

payment of predetermined minimum wages, the submission of 
payrolls, statements of compliance and all other Federal 
regulatory requirements. 

 
b. "Specialty Items" shall be construed to be limited to work that 

requires highly specialized knowledge, abilities, or equipment 
not ordinarily available in the type of contracting organizations 
qualified and expected to bid or propose on the contract as a 
whole and in general are to be limited to minor components of 
the overall contract. 
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2. The contract amount upon which the requirements set forth in 

paragraph (1) of Section VI is computed includes the cost of 
material and manufactured products which are to be purchased or 
produced by the contractor under the contract provisions. 

 
3. The contractor shall furnish (a) a competent superintendent or 

supervisor who is employed by the firm, has full authority to direct 
performance of the work in accordance with the contract 
requirements, and is in charge of all construction operations 
(regardless of who performs the work) and (b) such other of its 
own organizational resources (supervision, management, and 
engineering services) as the contracting officer determines is 
necessary to assure the performance of the contract. 

 
4. No portion of the contract shall be sublet, assigned or otherwise 

disposed of except with the written consent of the contracting 
officer, or authorized representative, and such consent when 
given shall not be construed to relieve the contractor of any 
responsibility for the fulfillment of the contract. Written consent 
will be given only after the contracting agency has assured that 
each subcontract is evidenced in writing and that it contains all 
pertinent provisions and requirements of the prime contract. 

 
5. The 30% self-performance requirement of paragraph (1) is not 

applicable to design-build contracts; however, contracting 
agencies may establish their own self-performance requirements. 

 
VII. SAFETY: ACCIDENT PREVENTION 

 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts. 

1. In the performance of this contract the contractor shall comply 
with all applicable Federal, State, and local laws governing safety, 
health, and sanitation (23 CFR 635). The contractor shall provide 
all safeguards, safety devices and protective equipment and take 
any other needed actions as it determines, or as the contracting 
officer may determine, to be reasonably necessary to protect the 
life and health of employees on the job and the safety of the public 
and to protect property in connection with the performance of the 
work covered by the contract. 

 
2. It is a condition of this contract, and shall be made a condition of 

each subcontract, which the contractor enters into pursuant to this 
contract, that the contractor and any subcontractor shall not permit 
any employee, in performance of the contract, to work in 
surroundings or under conditions which are unsanitary, hazardous 
or dangerous to his/her health or safety, as determined under 
construction safety and health standards (29 CFR 1926) 
promulgated by the Secretary of Labor, in accordance with 
Section 107 of the Contract Work Hours and Safety Standards Act 
(40 U.S.C. 3704). 

 
3. Pursuant to 29 CFR 1926.3, it is a condition of this contract that 

the Secretary of Labor or authorized representative thereof, shall 
have right of entry to any site of contract performance to inspect or 
investigate the matter of compliance with the construction safety 
and health standards and to carry out the duties of the Secretary 
under Section 107 of the Contract Work Hours and Safety 
Standards Act (40 U.S.C.3704). 

 
VIII. FALSE STATEMENTS CONCERNING HIGHWAY 
PROJECTS 

 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts. 

 
In order to assure high quality and durable construction in conformity 
with approved plans and specifications and a high degree of 
reliability on statements and representations made by engineers, 
contractors, suppliers, and workers on Federal-aid highway projects, 
it is essential that all persons concerned with the project perform 
their functions as carefully, thoroughly, and honestly as possible. 
Willful falsification, distortion, or misrepresentation with respect to 
any facts related to the project is a violation of Federal law. To 
prevent any misunderstanding regarding the seriousness of these 
and similar acts, Form FHWA-1022 shall be posted on each 
Federal-aid highway project (23 CFR 635) in one or more places 
where it is readily available to all persons concerned with the project: 

 

18 U.S.C. 1020 reads as follows: 
 

"Whoever, being an officer, agent, or employee of the United 
States, or of any State or Territory, or whoever, whether a person, 
association, firm, or corporation, knowingly makes any false 
statement, false representation, or false report as to the character, 
quality, quantity, or cost of the material used or to be used, or the 
quantity or quality of the work performed or to be performed, or the 
cost thereof in connection with the submission of plans, maps, 
specifications, contracts, or costs of construction on any highway or 
related project submitted for approval to the Secretary of 
Transportation; or 

 
Whoever knowingly makes any false statement, false 

representation, false report or false claim with respect to the 
character, quality, quantity, or cost of any work performed or to be 
performed, or materials furnished or to be furnished, in connection 
with the construction of any highway or related project approved by 
the Secretary of Transportation; or 

 
Whoever knowingly makes any false statement or false 

representation as to material fact in any statement, certificate, or 
report submitted pursuant to provisions of the Federal-aid Roads Act 
approved July 1, 1916, (39 Stat. 355), as amended and 
supplemented; 

 
Shall be fined under this title or imprisoned not more than 5 years 

or both." 

IX. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL 
WATER POLLUTION CONTROL ACT 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts. 

 
By submission of this bid/proposal or the execution of this contract, 
or subcontract, as appropriate, the bidder, proposer, Federal-aid 
construction contractor, or subcontractor, as appropriate, will be 
deemed to have stipulated as follows: 

 
1. That any person who is or will be utilized in the 
performance of this contract is not prohibited from receiving an 

award due to a violation of Section 508 of the Clean Water Act or 
Section 306 of the Clean Air Act. 
2. That the contractor agrees to include or cause to be 
included the requirements of paragraph (1) of this Section X in every 
subcontract, and further agrees to take such action as the 
contracting agency may direct as a means of enforcing such 
requirements. 
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X. CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
INELIGIBILITY AND VOLUNTARY EXCLUSION 

 
This provision is applicable to all Federal-aid construction contracts, 
design-build contracts, subcontracts, lower-tier subcontracts, 
purchase orders, lease agreements, consultant contracts or any 
other covered transaction requiring FHWA approval or that is 
estimated to cost $25,000 or more – as defined in 2 CFR Parts 180 
and 1200. 

 
1. Instructions for Certification – First Tier Participants: 

 
a. By signing and submitting this proposal, the prospective first tier 

participant is providing the certification set out below. 
 

b. The inability of a person to provide the certification set out below 
will not necessarily result in denial of participation in this covered 

transaction. The prospective first tier participant shall submit an 
explanation of why it cannot provide the certification set out below. 

The certification or explanation will be considered in connection 
with the department or agency's determination whether to enter 
into this transaction. However, failure of the prospective first tier 

participant to furnish a certification or an explanation shall 
disqualify such a person from participation in this transaction. 

 
c. The certification in this clause is a material representation of fact 

upon which reliance was placed when the contracting agency 
determined to enter into this transaction. If it is later determined 

that the prospective participant knowingly rendered an erroneous 
certification, in addition to other remedies available to the Federal 

Government, the contracting agency may terminate this 
transaction for cause of default. 

 
d. The prospective first tier participant shall provide immediate written 

notice to the contracting agency to whom this proposal is 
submitted if any time the prospective first tier participant learns that 

its certification was erroneous when submitted or has become 
erroneous by reason of changed circumstances. 

 
e. The terms "covered transaction," "debarred," "suspended," 
"ineligible," "participant," "person," "principal," and "voluntarily 

excluded," as used in this clause, are defined in 2 CFR Parts 180 
and 1200. “First Tier Covered Transactions” refers to any covered 

transaction between a grantee or subgrantee of Federal funds and 
a participant (such as the prime or general contract). “Lower Tier 
Covered Transactions” refers to any covered transaction under a 
First Tier Covered Transaction (such as subcontracts). “First Tier 

Participant” refers to the participant who has entered into a 
covered transaction with a grantee or subgrantee of Federal funds 
(such as the prime or general contractor). “Lower Tier Participant” 
refers any participant who has entered into a covered transaction 
with a First Tier Participant or other Lower Tier Participants (such 

as subcontractors and suppliers). 
 

f. The prospective first tier participant agrees by submitting this 
proposal that, should the proposed covered transaction be entered 

into, it shall not knowingly enter into any lower tier covered 
transaction with a person who is debarred, suspended, declared 

ineligible, or voluntarily excluded from participation in this covered 
transaction, unless authorized by the department or agency 

entering into this transaction. 
 

g. The prospective first tier participant further agrees by submitting 
this proposal that it will include the clause titled "Certification 

Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered Transactions," provided by the 

department or contracting agency, entering into this covered 

 

transaction, without modification, in all lower tier covered 
transactions and in all solicitations for lower tier covered 
transactions exceeding the $25,000 threshold. 

h. A participant in a covered transaction may rely upon a certification 
of a prospective participant in a lower tier covered transaction that 
is not debarred, suspended, ineligible, or voluntarily excluded from 

the covered transaction, unless it knows that the certification is 
erroneous. A participant is responsible for ensuring that its 

principals are not suspended, debarred, or otherwise ineligible to 
participate in covered transactions. To verify the eligibility of its 
principals, as well as the eligibility of any lower tier prospective 

participants, each participant may, but is not required to, check the 
Excluded Parties List System website (https://www.epls.gov/), which 

is compiled by the General Services Administration. 
 

i. Nothing contained in the foregoing shall be construed to require 
the establishment of a system of records in order to render in good 

faith the certification required by this clause. The knowledge and 
information of the prospective participant is not required to exceed 

that which is normally possessed by a prudent person in the 
ordinary course of business dealings. 

 
j. Except for transactions authorized under paragraph (f) of these 

instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 

suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies 

available to the Federal Government, the department or agency 
may terminate this transaction for cause or default. 

 * * * 
 

2. Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion – First Tier Participants: 

a. The prospective first tier participant certifies to the best of its 

knowledge and belief, that it and its principals: 

(1) Are not presently debarred, suspended, proposed for 
debarment, declared ineligible, or voluntarily excluded from 
participating in covered transactions by any Federal department 
or agency; 

 
(2) Have not within a three-year period preceding this proposal 

been convicted of or had a civil judgment rendered against them 
for commission of fraud or a criminal offense in connection with 
obtaining, attempting to obtain, or performing a public (Federal, 
State or local) transaction or contract under a public transaction; 
violation of Federal or State antitrust statutes or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction 
of records, making false statements, or receiving stolen 
property; 

 
(3) Are not presently indicted for or otherwise criminally or civilly 

charged by a governmental entity (Federal, State or local) with 
commission of any of the offenses enumerated in paragraph 
(a)(2) of this certification; and 

 
(4) Have not within a three-year period preceding this 

application/proposal had one or more public transactions 
(Federal, State or local) terminated for cause or default. 

b. Where the prospective participant is unable to certify to any of 
the statements in this certification, such prospective participant 
shall attach an explanation to this proposal. 
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2. Instructions for Certification - Lower Tier Participants: 
 

(Applicable to all subcontracts, purchase orders and other lower tier 
transactions requiring prior FHWA approval or estimated to cost 
$25,000 or more - 2 CFR Parts 180 and 1200) 

a. By signing and submitting this proposal, the prospective lower tier 
is providing the certification set out below. 

 
b. The certification in this clause is a material representation of fact 

upon which reliance was placed when this transaction was 
entered into. If it is later determined that the prospective lower tier 
participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government, 
the department, or agency with which this transaction originated 
may pursue available remedies, including suspension and/or 
debarment. 

 
c. The prospective lower tier participant shall provide immediate 

written notice to the person to which this proposal is submitted if 
at any time the prospective lower tier participant learns that its 
certification was erroneous by reason of changed circumstances. 

 
d. The terms "covered transaction," "debarred," "suspended," 

"ineligible," "participant," "person," "principal," and "voluntarily 
excluded," as used in this clause, are defined in 2 CFR Parts 180 
and 1200. You may contact the person to which this proposal is 
submitted for assistance in obtaining a copy of those regulations. 
“First Tier Covered Transactions” refers to any covered 
transaction between a grantee or subgrantee of Federal funds 
and a participant (such as the prime or general contract). “Lower 
Tier Covered Transactions” refers to any covered transaction 
under a First Tier Covered Transaction (such as subcontracts). 
“First Tier Participant” refers to the participant who has entered 
into a covered transaction with a grantee or subgrantee of 
Federal funds (such as the prime or general contractor). “Lower 
Tier Participant” refers any participant who has entered into a 
covered transaction with a First Tier Participant or other Lower 
Tier Participants (such as subcontractors and suppliers). 

 
e. The prospective lower tier participant agrees by submitting this 

proposal that, should the proposed covered transaction be 
entered into, it shall not knowingly enter into any lower tier 
covered transaction with a person who is debarred, suspended, 
declared ineligible, or voluntarily excluded from participation in 
this covered transaction, unless authorized by the department or 
agency with which this transaction originated. 

 
f. The prospective lower tier participant further agrees by submitting 

this proposal that it will include this clause titled "Certification 
Regarding Debarment, Suspension, Ineligibility and Voluntary 
Exclusion-Lower Tier Covered Transaction," without modification, 
in all lower tier covered transactions and in all solicitations for 
lower tier covered transactions exceeding the $25,000 threshold. 

 
g. A participant in a covered transaction may rely upon a 

certification of a prospective participant in a lower tier covered 
transaction that is not debarred, suspended, ineligible, or 
voluntarily excluded from the covered transaction, unless it knows 
that the certification is erroneous. A participant is responsible for 
ensuring that its principals are not suspended, debarred, or 
otherwise ineligible to participate in covered transactions. To 
verify the eligibility of its principals, as well as the eligibility of any 
lower tier prospective participants, each participant may, but is 
not required to, check the Excluded Parties List System website 
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h. Nothing contained in the foregoing shall be construed to require 
establishment of a system of records in order to render in good 
faith the certification required by this clause. The knowledge and 
normally possessed by a prudent person in the ordinary course of 
business dealings. 

 
i. Except for transactions authorized under paragraph e of these 

instructions, if a participant in a covered transaction knowingly 
enters into a lower tier covered transaction with a person who is 
suspended, debarred, ineligible, or voluntarily excluded from 
participation in this transaction, in addition to other remedies 
available to the Federal Government, the department or agency 
with which this transaction originated may pursue available 
remedies, including suspension and/or debarment. 

* * * * * 
Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion--Lower Tier Participants: 

1. The prospective lower tier participant certifies, by submission of 
this proposal, that neither it nor its principals is presently 
debarred, suspended, proposed for debarment, declared 
ineligible, or voluntarily excluded from participating in covered 
transactions by any Federal department or agency. 

 
2. Where the prospective lower tier participant is unable to certify to 

any of the statements in this certification, such prospective 
participant shall attach an explanation to this proposal. 

 
* * * * * 
XI. CERTIFICATION REGARDING USE OF CONTRACT FUNDS 
FOR LOBBYING 
This provision is applicable to all Federal-aid construction contracts 
and to all related subcontracts which exceed $100,000 (49 CFR 
20). 

 
1. The prospective participant certifies, by signing and submitting 

this bid or proposal, to the best of his or her knowledge and 
belief, that: 

a. No Federal appropriated funds have been paid or will be paid, 
by or on behalf of the undersigned, to any person for influencing 
or attempting to influence an officer or employee of any Federal 
agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in 
connection with the awarding of any Federal contract, the 
making of any Federal grant, the making of any Federal loan, 
the entering into of any cooperative agreement, and the 
extension, continuation, renewal, amendment, or modification of 
any Federal contract, grant, loan, or cooperative agreement. 

b. If any funds other than Federal appropriated funds have been 
paid or will be paid to any person for influencing or attempting to 
influence an officer or employee of any Federal agency, a 
Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative agreement, the 
undersigned shall complete and submit Standard Form-LLL, 
"Disclosure Form to Report Lobbying," in accordance with its 
instructions. 

(https://www.epls.gov/), which is compiled by the General Services 
Administration. 
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2. This certification is a material representation of fact 

upon which reliance was placed when this 
transaction was made or entered into. Submission of 
this certification is a prerequisite for making or 
entering into this transaction imposed by 31 U.S.C. 
1352. Any person who fails to file the required 
certification shall be subject to a civil penalty of not 
less than $10,000 and not more than $100,000 for 
each such failure. 

 
 

3. The prospective participant also agrees by submitting 
its bid or proposal that the participant shall require 
that the language of 
this certification be included in all lower tier 
subcontracts, which exceed information of participant 
is not required to exceed that which is $100,000 and 
that all such recipients shall certify and 
disclose accordingly. 
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